
IN THE UNITED STATES DISTRICT COURT 
 FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
JUAN RAMON TORRES, ET AL., 
 

Plaintiff, 
 
vs. 
 
SGE MANAGEMENT, LLC, ET AL,  
 

Defendants. 
 

Civil Action No. 4:09-cv-2056 
 
 
 
 
 
 

Jury Demanded 

 
MOTION TO APPROVE NOTICE TO GEORGIANS OF THIS COURT’S  

DENIAL OF CLASS CERTIFICATION  
 

Scott Clearman (“Clearman”) (one of this Court’s three Class Counsel) 

respectfully moves this Court to order him, at his expense, to give notice to all Torres 

putative class members who reside in Georgia (the “Georgians”) that they are excluded 

from the certified class.1   

Due process and FED. R. CIV. P. 23 require that the Georgians be informed that 

this case, as it stands, will not protect their rights and that they must, if they wish, file 

their own action, as a class or otherwise.  Absent notice, Georgians relying upon this 

case may find themselves foreclosed from protecting their interests.  

  

                                            
1  Being appointed class counsel is a most serious job — a job that Clearman does not take lightly 

and that Clearman believes is yet complete.  As such, Clearman asks this Court to kindly look 
upon this motion against the will of those who may prefer to let sleeping dogs lie.  Clearman 
quotes his prior words in Dkt. 243: 

 Common sense among attorneys says, ‘Don’t ever question an order in favor of 
your client.’  Well, I am about to show a lack of common sense.  Certainly, the 
class appreciates that this Court disposed of the defendants’ dubious motion 
claiming this RICO case is a securities case with due haste.  However, I must 
note that the Court’s order contains a mistake that could be consequential.  As 
class counsel, I view my role to assist this Court in every way possible to reach a 
decision that favors my class.  To that end, I must notify this Court of a mistake.   
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 1. MANY GEORGIANS KNOW ABOUT THIS LAWSUIT.   

In 2009, Georgians learned from THE ATLANTA JOURNAL-CONSTITUTION that “[a] 

Houston law firm [The Clearman Law Firm]” filed a “complaint … in Texas that Stream 

Gas & Electric and its Ignite Holdings division operated a multilevel marketing program 

it contends is a pyramid scheme.”2  Months later, in 2010, Georgians learned that “[t]he 

Texas case is in early stages and Stream is vigorously defending itself. A similar lawsuit 

filed in Georgia by the same attorney was dismissed this year on procedural grounds. 

However, a Texas appellate court recently declined to dismiss the Texas case on the 

same issue.”3  “A Texas lawsuit claims it’s more than just a bad deal, it’s illegal. The suit 

alleges that Stream sells energy as cover for a sophisticated pyramid scheme designed 

to take money from the vast majority of sales recruits and funnel it to the top.”4 

THE ATLANTA JOURNAL-CONSTITUTION is the preeminent newspaper in Georgia, 

reaching 20 metro Atlanta counties.  According to the Audit Bureau of Circulations (now, 

known as the Alliance for Audited Media), in September 2009, AJC paid weekday 

circulation was 211,420, having dropped from its September 2008 weekday circulation 

                                            
2  David Markiewicz, Stream Energy accused of pyramid scheme, THE ATLANTA JOURNAL-

CONSTITUTION (Jul. 2, 2009), https://www.ajc.com/business/stream-energy-accused-pyramid-
scheme/64usC4lH1oq9fg392KooHN/ (Exhibit A). 

3  M.B. Pell, Margaret Newkirk, Selling energy -- and prosperity?, THE ATLANTA JOURNAL-
CONSTITUTION (Dec. 10, 2010) https://www.ajc.com/business/selling-energy-and-
prosperity/8l22tkxvVR1JsrMp2aqIFJ/ (Exhibit B). 

4  Id. 
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of 274,062.5  In September 2009, AJC paid Sunday circulation was 405,551.6  In April 

2009, the AJC website readership was 2,677,000.7   

Additionally, those Georgians that attended Ignition 2010 saw Rob Snyder, 

Stream’s and Ignite’s President and Chief Executive Officer, making fun of Clearman as 

a “bow tie wearing clown.”8  They may have also seen pictures of “Clearman” being 

kicked to the ground by a boot in Stream’s offices.9  Stream made it Stream’s business 

to publicize its success in this litigation, although it is silent now.   

 2. IF A GEORGIAN BRINGS A CLASS ACTION AGAINST STREAM, ETC., 
IN THE FIFTH CIRCUIT, THEY WILL AVOID ARBITRATION.  

2.1 Overview.   

Clearman disagrees with the Court’s class definition excluding Georgians; 

nonetheless, there can be no doubt that our law mandates that the Georgians be 

afforded an opportunity to be heard and provided the opportunity to protect their 

interests.  Such opportunities may never come to fruition if the Georgians are not 

provided explicit notice that they are not a part of this class – the class addressed in the 

Atlanta Journal-Constitution articles.  Instead, the Georgians, uninformed as to their 

class status, and given the complex media and public relations barrage elicited by the 

nature of this case, may rest on an incorrect belief that their rights are being 

adjudicated in this case. In the interest of due process, the federal rules and, frankly, 
                                            
5  Couret, J. & Clabaugh, J. (2010, October 26), AJC circulation drops 14%, ATLANTA BUSINESS 

CHRONICLE, https://www.bizjournals.com/atlanta/news/2010/10/26/ajc-circulation-drops-
14.html?s=print  (Exhibit C). 

6  Id. 
7  Kirchhoff, S. M., The U.S. newspaper industry in transition, Washington, DC: Congressional 

Research (2009).   
8  Attached are pages Clearman downloaded from Ignite’s website for its 2010 meeting of IAs 

(Exhibit D).   
9  Pictures from an email Clearman received from “lakefrountfriend@gmail.com.”  (Exhibit E). 
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fairness, this Court should permit Clearman to inform the Georgians of their rights to be 

heard through their own lawsuit.     

In fact, if one Georgian files within the Fifth Circuit, that Georgian will avoid 

arbitration and be entitled to have a class certified against the defendants.   

2.2 This Court’s certification opinion concerning Georgians was 
flawed.      

In 2009, Clearman filed the complaint in this case, the “Torres” case, seeking a 

nationwide class under a single federal law – RICO.  At that time, Stream and Ignite 

were operating in two states – Texas (since 2005) and Georgia (since 2008).  Thus, the 

putative class in Torres included, at a minimum, plaintiffs in Texas and Georgia.  It 

bears mention that this Court never had a Georgian before it to represent the rights of 

Georgia IAs.   

Soon after Clearman filed Torres, Perry Betts, a putative class member in 

Georgia, contacted Clearman.  Clearman filed the same class action for Betts, and the 

federal district court in Georgia dismissed that case and compelled arbitration.10  The 

Eleventh Circuit affirmed, and in an unpublished opinion, expressly refused to apply the 

Fifth Circuit’s equally unpublished decision in Torres, both under Texas law.11   

  

                                            
10  Betts v. SGE Mgmt., LLC, No. 4:09-CV-174-RLV, 2010 WL 4669184 (N.D. Ga. May 12, 2010), 

aff'd, 402 F. App'x 475 (11th Cir. 2010). 
11  Betts v. SGE Mgmt., LLC, 402 Fed. Appx. 475, 478 n.2 (11th Cir. 2010).  
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When this Court framed the Torres class, this Court excluded all those “subject 

to” the Betts decision.12  Here is the first paragraph of this Court’s reasoning:   

In Betts v. SGE Management, the Eleventh Circuit found Ignite's 
original arbitration agreement (the one the Fifth Circuit found illusory and 
void) to be valid and enforceable.  402 F. App'x 475 (11th Cir.2010).  
Accordingly, it dismissed the case and its putative class of 10,000 IAs, all 
residents of Georgia, and required them to submit to arbitration if they 
wished to pursue their claims.  The defendants allege that instead of the 
Georgia IAs initiating arbitration proceedings, the plaintiffs in this action 
expanded the scope of the proposed class to include the Georgia IAs.13 

 
This was mistaken on two points.  First, the Eleventh Circuit mentions only that Betts 

brought a putative class action but writes nothing about dismissing the case against a 

“putative class of 10,000 IAs.”14  Second, when Clearman brought Torres, the proposed 

class was a nationwide class.  Georgia was never separately added, so the class was 

never “expanded.”   

Turning to the second paragraph about the Georgians, this Court stated the 

following: 

The four elements of res judicata are: “(1) the parties are identical 
or in privity; (2) the judgment in the prior action was rendered by a court of 
competent jurisdiction; (3) the prior action was concluded by a final 
judgment on the merits; and (4) the same claim or cause of action was 
involved in both actions.” Test Masters Educational Services, Inc. v. 
Singh, 438 F.3d 559, 571 (5th Cir.2005) (citing Petro–Hunt, L.L.C. v. 
United States, 365 F.3d 385, 395 (5th Cir.2004).  Because the Court is 
satisfied that all the element of res judicata are met here, the Georgia IAs 
are bound by the decision in Betts, and cannot be included in the certified 
class.15 

                                            
12  Torres v. SGE Mgmt. LLC, 4:09-CV-2056, 2014 WL 129793, at *10 (S.D. Tex. Jan. 13, 2014), 

vacated and remanded sub nom. Torres v. S.G.E. Mgmt., L.L.C., 805 F.3d 145 (5th Cir. 2015), on 
reh'g en banc, 838 F.3d 629 (5th Cir. 2016) and aff'd sub nom. Torres v. S.G.E. Mgmt., L.L.C., 
838 F.3d 629 (5th Cir. 2016). 

13  Torres, 2014 WL at *10.   
14  “Perry Betts filed a class-action complaint against Stream Energy ….”  Betts, 402 Fed. Appx. at 

476 (11th Cir. 2010). 
15  Torres, 2014 WL 129793 at *11. 
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This Court erred in two ways.  First, it erred by applying the Eleventh Circuit decision in 

Betts over the law of the Fifth Circuit and the law of this case.  This Court must follow 

the Fifth Circuit, especially in a decision that was entered in the very case before it, not 

another circuit’s unpublished opinion.16  The Fifth Circuit’s ruling was clear: “we hold 

that the [Ignite] arbitration provision is illusory and unenforceable.”17 

Second, this Court erred by applying res judicata.  The Supreme Court has 

consistently rejected “the novel and surely erroneous argument that a non-named class 

member is a party to the class-action litigation before the class is certified.”18  

Accordingly, the mere filing of a class action complaint, absent certification, can never 

bind persons who are not yet parties.19  Specifically, the doctrine of collateral estoppel 

(claim preclusion) nor res judicata (issue preclusion) can bind a person who was neither 

a party nor privy to a prior suit.20   A class does not exist, for res judicata purposes, until 

the court meets the requirement of FED. R. CIV. P. 23.  Because they are non-parties, 

absent class members cannot possibly be bound, consistent with due process, by the 

judgment against Betts. 

Indeed, “[t]he great weight of scholarly authority—from the Restatement of 

Judgments to the American Law Institute to Wright and Miller—agrees that an 

                                            
16  11TH CIR. R. 36-2 “Unpublished Opinions.” (“Unpublished opinions are not considered binding 

precedent ….”). 
17  Torres v. S.G.E. Mgmt., L.L.C., 397 Fed. Appx. 63, 68 (5th Cir. 2010). 
18  Smith v. Bayer Corp., 564 U.S. 299, 213 (2011) (quoting Devlin v. Scardelletti, 536 U.S. 1, 16 n.1 

(2005) (Scalia, J., dissenting)).   
19  See Bayer Corp., 564 U.S. at 316 n.11 (recognizing that “neither a proposed class action nor a 

rejected class action may bind nonparties.”). 
20  Parklane Hosiery Co. v. Shore, 439 U.S. 322, 27-28 (1979).   
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uncertified class action cannot bind proposed class members.”21  Even after a class has 

been certified, this Court has made clear that the Constitution permits absent class 

members to be bound by a judgment only if important principles governing non-party 

preclusion are adhered to.  In Phillips Petroleum Co. v. Shutts, the Supreme Court 

recognized strict due process limitations on a court’s ability to bind nonparties to a class 

action for money damages.22  Both Betts and Torres were class actions against Ignite 

and the other defendants for money damages and pled under FED. R. CIV. P. 23(b)(3).  

These protections include the right to notice, an opportunity to be heard, and the right to 

opt out.23  Of course, none of these safeguards was afforded the Georgian members of 

the original putative class.  Without these safeguards in place, Betts and his case could 

not bind absent class members in this or any other matter.  Denied the opportunity to 

opt out, a putative class member cannot be bound by a single putative class member’s 

loss, and “is therefore free to file his own class action . . ..”24   

2.3 Prior to 2018, even a Georgian informed of this matter could 
not know that this Court excluded them from this case. 

Clearman submits that a class member cannot be expected to constantly watch 

PACER for decisions.  Moreover, while a class member may be burdened with having 

to review published opinions, he or she certainly should not be taxed with having to be 

knowledgeable about matters unpublished in federal district courts.   

                                            
21  Id.   
22  472 U.S. 797, 811-12 (1985).   
23  Id. at 812. 
24  Phillips Petroleum Co., 472 U.S. at 812.  The “class representatives must at all times adequately 

represent absent class members, and absent members must be afforded notice, an opportunity to 
be heard, and a right to opt out of the class.”  AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 
349 (2011). 
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In 2014, this Court certified the class in Torres.  However, that class definition 

could not have informed an average Georgian of whether he or she was in the class or 

not.  This Court’s class certification order regarding putative class members stated: 

The class will consist of all IAs who joined Ignite on or after January 1, 
2005, through April 2, 2011, excluding the IAs [plaintiffs class member(s)] 
subject to the Eleventh Circuit opinion in Betts.25   

 
In isolation, this Court’s definition would seem to include the Georgians in the Torres 

class except for Perry Betts, since he was the only plaintiff “subject to the Eleventh 

Circuit opinion in Betts.”  At the very least, this Court’s initial definition of the Torres 

class could lead a Georgian to reasonably believe the he or she was still included in the 

class because he or she was not “subject to” the decision Betts.   

On February 21, 2015, this Court approved a notice that would have, if sent, 

include only those IAs “who were not Georgia state residents at the time they joined 

Ignite as IAs.”26  But the Fifth Circuit stopped that notice from being sent.27  That notice 

would not have been sent to the Georgians.   

Only after the en banc opinion, did the Court reissue notice on February 1, 2018, 

that explicitly excluded Georgians.28  Importantly, that notice would not have gone to the 

Georgians.  However, even that notice has stalled because of the settlement with the 

defendants for all but the Georgians.29  Essentially, any Georgian aware of the articles 

in the AJC in 2009 and 2010 and who attended Ignition 2010 likely understood that 

Clearman’s Texas class action was protecting their rights.  

                                            
25  Torres, 2014 WL 129793, at *10 (emphasis supplied).  
26  Dkt. 191.   
27  Dkt. 197. 
28  Dkt. 276, as amended by Dkt. 280.   
29  Dkt. 284 (Mar. 27, 2018).   
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 3. ARGUMENT AND AUTHORITY. 

3.1 Georgians have been misled as to what they may lose. 

“Rule 23(e) should therefore be understood as imposing a duty on the district 

judge that is nondelegable, he being himself a fiduciary of the class.”30  As such, this 

Court should assure, by order, that the putative class is notified of the dismissal of the 

class action and that the notice is adequate.31  As the Seventh Circuit held, “[t]he 

judge's duty is to order notice unless the risk of prejudice to absent class members is nil 

and to review for adequacy the form of notice proposed by class counsel in response to 

the order.”32  The Georgians have been exposed to a great deal of publicity, some of 

which was at the direct hand of Ignite and its Chief Executive, Snyder.33  On the 

opposite hand, where “there has been no publicity of the lawsuit to any of the putative 

members of the class,” this Court has held that there exists no need for notice.34 

Here, there is ample “danger that the statute of limitations on [Georgians’] claims 

will run without their knowing it until it is too late, a danger that is independent of 

whether the dismissal is voluntary or involuntary.”35   

Unless they are notified that the suit is dismissed, they may fail to file their 
own suits and thus fail to ‘re-arrest’ the statute of limitations, Glidden v. 
Chromalloy American Corp., [808 F.2d 621, 627 (7th Cir. 1986)]; Diaz v. 
Trust Territory of Pacific Islands, 876 F.2d 1401, 1409 (9th Cir.1989), and 
as a result they may find themselves time barred without knowing it.36 

                                            
30  Culver v. City of Milwaukee, 277 F.3d 908, 915 (7th Cir. 2002) (citing Stewart v. General Motors 

Corp., 756 F.2d 1285, 1293 (7th Cir.1985); Maywalt v. Parker & Parsley Petroleum Co., 67 F.3d 
1072, 1078 (2d Cir.1995); Greenfield v. Villager Industries, Inc., 483 F.2d 824, 832 (3d Cir. 
1973)). 

31  Culver, 277 F.3d at 915. 
32  Id.   
33  See, supra, § 1.   
34  Cook v. Sears, Roebuck & Co., H-79-1862, 1980 WL 335, at *1 (S.D. Tex. Dec. 31, 1980) 
35  Culver, 277 F.3d at 914.   
36  Id.   
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This Court has recognized that where there has been reliance on the pendency of a 

class action, notice to absent putative class members may be required.37   

3.2 This Court’s notice is necessary and appropriate 

“For any class certified under Rule 23(b)(3), the court must direct to class 

members the best notice that is practicable under the circumstances, including 

individual notice to all members who can be identified through reasonable effort.”38  A 

district court, considering notice to abandoned class members, should order such notice 

that “contain[s] in brief a statement of the gravamen of the action and a notification that 

those addressed will henceforth be required to pursue their rights, if any, individually.”39  

Clearman has prepared a class notice for the Court’s review, comment and, ultimately, 

approval.  Moreover, it is legitimate for a “lawyer for the class” to “be able to interest a 

member of the other subclass in becoming the representative of that subclass.”40   

 4. PRAYER AND REQUEST FOR RELIEF.   

Clearman asks the Court to enter the attached order approving the notice to 

Georgians and order Clearman, at his expense, to send it by email to all persons shown 

to have Georgia addresses in the materials provided from the defendants’ records 

within 20 days of the order.41  

           

  
                                            
37  See Magana v. Platzer Shipyard, Inc., 74 F.R.D. 61, 80 (S.D. Tex. 1977). 
38  FED. R. CIV. P. 23(c)(2)(B). 
39  Ross v. Warner, 80 F.R.D. 88, 92 (S.D.N.Y. 1978). 
40  Id. at 912 (citing, among another, Kremens v. Bartley, 431 U.S. 119, 134–35 (1977); Johnson v. 

American Credit Co., 581 F.2d 526, 532–33 and n. 13 (5th Cir.1978)). 
41  The basic lesion from Sanft v. Winnebago Indus., Inc., 216 F.R.D. 453, 460–61 (N.D. Iowa 2003) 

have been used by Clearman to prepare the proposed notice and order.   
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Respectfully submitted,  

 
 
By 

SCOTT M. CLEARMAN 
       Attorney for the Class 
 

Scott M. Clearman 
Texas Bar No. 04350090 
 
THE CLEARMAN LAW FIRM PLLC 
2815 S. Blvd. 
Houston, Texas 77098 
T:      713.304.9669 
F:      877.519.2800 
E:      scott@clearmanlaw.com 
 

CERTIFICATE OF CONFERENCE 
 

Clearman has conferred with the defendants and they oppose this motion.  He 

also sent a draft of this motion to the defendants late in the afternoon on 27 April 2018 

for their consideration.  They had little time to review and comment, but they did know of 

the motion well before that date.   

 

By: 
SCOTT M. CLEARMAN 

 
CERTIFICATE OF SERVICE 

 
Clearman has served this motion through ECF.  

 

By: 
SCOTT M. CLEARMAN 
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IN THE UNITED STATES DISTRICT COURT 
 FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
JUAN RAMON TORRES, ET AL., 
 

Plaintiff, 
 
vs. 
 
SGE MANAGEMENT, LLC, ET AL,  
 

Defendants. 
 

Civil Action No. 4:09-cv-2056 
 
 
 
 
 
 
 

Jury Demanded 

 
ORDER 

 
Within 21 days of this Order, Scott M. Clearman shall send the Notice attached to 

this Order via email to each Ignite Independent Associate (“IA”) whose address is within 

Georgia and who joined Ignite as an IA between January 1, 2005, and April 2, 2011 

(Exhibit A).   

The costs of emailing such Notice shall be solely borne by Clearman and no 

other attorney or party.   

Within 35 days of this Order, Clearman shall complete the requisite sending of 

such Notice and report such to this Court.   
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[Exhibit A to proposed order] 
NOTICE 

 
YOU ARE ADVISED TO SEEK LEGAL ADVICE IMMEDIATELY CONCERNING THIS NOTICE 

 
IN THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF TEXAS,  

HOUSTON DIVISION 
(Torres v. S.G.E Mgmt., LLC, Civil Action No. 4:09-cv-2056) 

 
NOTICE OF INVOLUNTARY DISMISSAL OF A CLASS-ACTION 

 
If you resided in Georgia from January 1, 2005 through April 2, 2011 and, during that time, joined Ignite as an 

independent associate (“IA”), this notice of the dismissal of a class-action may affect you. 
 
• A Federal Court ordered the distribution of this notice to you and others similarly situated.  Do not be 

alarmed; you are not being sued.  This is not a solicitation from a lawyer.  
• This Notice concerns your exclusion from a class action in a matter pending before the District Court 

above.   
• This Notice is not an expression by the Court of any opinion on the merits of the claims and defenses 

asserted by either side.    
 
In 2009, Ramon Torres sued Ignite and other defendants claiming that he and other Ignite Independent Associates lost 
money because defendants allegedly violated the federal Racketeer Influenced and Corrupt Organizations Act (RICO).1  
That initial suit included residents in Georgia.   
 
In 2014, the Texas District Court certified a class for litigation against the defendants.  Before that Texas District Court was 
able to have notice distributed to the certified class, the United State Court of Appeals for the Fifth Circuit stayed the 
certification order.  The Fifth Circuit court sent the case back to the Texas District Court, and in February 1, 2018, the Texas 
District Court certified a class for notice but expressly excluded IAs who where residents of Georgia at the time they joined 
Ignite.   
 
You may have claims against the defendants similar to the claims made by the class representative against the defendants.  
One of attorneys representing the certified class asked the Texas District Court to order him to send you this Notice so that 
you may know that you were excluded from that class.  If you have questions about this Notice you may contact him 
directly: 
 

Scott M. Clearman 
THE CLEARMAN LAW FIRM, PLLC 

P.O. Box 541999 
Houston, TX 77254 

Toll-free: (___) ___-____ 
www.clearmanlaw.com 

                                            
1  The defendants include SGE Management, LLC; Stream Gas & Electric, Ltd.; Stream SPE GP, LLC; Stream SPE, Ltd.; Ignite 

Holdings, Ltd; Chris Domhoff; Rob Snyder; Pierre Koshakji; Douglas Witt; Steve Flores; Michael Tacker; Donny Anderson; 
Trey Dyer; Steve Fisher; Randy Hedge; Brian Lucia; Logan Stout; Presley Swagerty; SGE Energy Management, Ltd.; SGE IP 
Holdco, LLC; SGE Georgia Holdco, LLC; SGE Serviceco, LLC; SGE Consultants, LLC; Stream Georgia Gas SPE, LLC; 
Stream Texas Serviceco, LLC; SGE Ignite GP Holdco, LLC; SGE Texas Holdco, LLC; SGE North America Serviceco, LLC; 
PointHigh Partners, LP; PointHigh Management Company, LLC; Darryl Smith; Susan Anderson; Mark Dean; La Dohn Dean; 
A.E. “Trey” Dyer, III; Sally Kay Dyer; Dyer Energy, Inc.; Diane Fisher; Kingdom Brokerage, Inc.; Fisher Energy, LLC; Susan 
Fisher; Mark Florez; The Randy Hedge Companies Inc.; Murlle, LLC; Robert L. Ledbetter; Sue Ledbetter; Beth Lucia; Greg 
McCord; Heather McCord; Rose Energy Group, Inc.; Timothy W. Rose; Shannon Rose; LHS, Inc.; Haley Stout; Property Line 
Management, LLC; Property Line LP; Swagerty Management, LLC; Swagerty Energy, Ltd; Swagerty Enterprises, LP; 
Swagerty Enterprises, Inc.; Swagerty, Inc.; Swagerty Power, Ltd.; Jeannie E. Swagerty; Sache, Inc.; Terry Yancy; and Shelba 
Yancy.  All deny any liability to the class.   
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